We are all servants of the laws to the end
that it may be possible for us to be free.
Cicero, Pro Cluentio, 66 B.C.

PRACTICE STANDARDS
CIVIL ACTIONS

TO: Counsel and Parties
FROM: Judge Marcia S. Krieger, United States District Judge
RE: Practice Standards (Civil Actions)

I. INTRODUCTION
A. Purpose and Authority

Consistent with FED.R.CIV.P. 1, these practice standards are intended to secure
the just, speedy, and inexpensive determination of every civil action. They have been most
recently revised and simplified with the input from the Bar through the Faculty of Federal
Advocates. Also, with an eye toward uniformity, the format and in many instances the
content of these practice standards have been harmonized with those of the Honorable
Robert E. Blackburn.

These practice standards apply in all civil matters as of January 15, 2008. They
will likely be further revised and may be modified by orders entered in specific cases.

B. Relation to Local Rules

These practice standards supplement, but do not supplant or supersede, the Local
Rules of Practice of the United States District Court for the District of Colorado. To the
extent that there is a direct conflict between these practice standards and the requirements
of the Electronic Case Filing Procedures, the Electronic Case Filing Procedures control.
In circumstances in which these practice standards and Electronic Case Filing Procedures
contain different, but not directly inconsistent, requirements, parties should comply with
both sets of procedures to the extent possible.

C. Access to Local Rules & Electronic Case Filing Procedures
1. Copies of the local rules are available through the “Local Rules” link on the

District of Colorado’s home page at http://www.cod.uscourts.gov, and/or from the Clerk
of Court in Room A105.

2. Copies of these practice standards are available through the “Judicial Officers’
Procedures” link on the District of Colorado’s home page at http://www.cod.uscourts.gov
and/or from the Clerk of Court in Room A105.
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3. The Court calendar for the pending week is available through the “Judicial
Officers’ Calendars” link on the District of Colorado’s home page at
http://www.cod.uscourts.qgov.

I1. GENERAL PROCEDURES
A. Applicable Rules
Those appearing in the District Court must know and follow:

1. The Federal Rules of Civil Procedure;

2. The Federal Rules of Evidence;

3. The Local Rules of Practice of the United States District Court for the District
of Colorado; and

4. The United States District Court for the District of Colorado Electronic Case
Filing Procedures (Civil Cases).

B. Communications with Chambers

1. Unless otherwise instructed, all pleadings, motions, and other papers must be
filed as required by the Electronic Case Filing Procedures. Please review the Court’s
Privacy Policy, D.C.Colo.ECF Proc. XI, found at:
www.co.uscourts.gov/documents/CMECF/ecfPro.pdf in order to make appropriate
redactions. No courtesy copy for chambers is required unless a paper is filed less than 48
hours before a hearing. In that event, send a copy of the filing to the chambers e-mail
account (krieger_chambers@cod.uscourts.gov) marked URGENT and identify in the
subject of the e-mail the case number and hearing for which the filing has been submitted.

2. For information about filing documents electronically please contact the ECF
Help Desk at 1-866-365-6381 or 303-335-2050. If you have questions about the status of
a motion or order, please utilize the PACER system at http://www.co.uscourts.gov.

3. Ifauthorized to appear by telephonic connection, please contact the Courtroom
Deputy Clerk, Patricia Glover, at 303-335-2185. However, for information on testimony
by telephone, or on attorney appearances by telephone, see MSK Civ. Practice Standards
I.Hand Il1.A.4.

4. For other information or assistance, please contact Janine Aguero at
303-335-2289. Please do not contact the law clerks. They speak to counsel only
pursuant to specific instructions.

C. [Reserved]
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D. Citations

1. Citations shall be made pursuant to the most current edition of THE BLUEBOOK:
A UNIFORM SYSTEM OF CITATION (currently the 18" ed. 2005).

2. General references to cases, pleadings, depositions, or documents are
insufficient if the document is more than one page in length. Specific references in the
form of pinpoint citations should be used to identify relevant excerpts from a document.

3. These practice standards should be cited as MSK Civ. Practice Standard, Part,
Section, Subsection, Paragraph, and Subparagraph (e.g., MSK Civ. Practice Standard
V.F.1.a.).

E. [Reserved]
F. Continuances of Hearings and Trials

Motions to continue (including motions to vacate or reset) hearings and trials are
governed by D.C.COLO.LCivR 6.1 and 7.1. If a motion does not comply with these local
rules, it will be denied. Oral or written motions to continue made at the hearing or trial
are unacceptable. To be granted, such motions must show good cause (See MSK Civ.
Practice Standard Il. G below).

G. Motions for Extension of Time

Motions for extensions of time are governed by D.C.COLO.LCivR 6.1 and 7.1,
and D.C.Colo.ECF Proc. V.L.2. Motions will be denied if they do not comply with these
rules. To be granted, such motions require a showing of good cause. Unless the
circumstances are unanticipatable and unavoidable, the following do not constitute good
cause: inconvenience to counsel or parties, press of other business, scheduling conflicts
(especially when more than one attorney has entered an appearance for a party), or
agreements by counsel.

Please be aware that requested extensions of time, even if stipulated, may be
denied if the extension adversely affects the scheduling of the case or other cases. In
addition, if extensions are granted, they may prevent the determination of the matter prior
to a scheduled hearing or trial.

H. Testimony by Telephone or Video

Together with FED.R.CIv.P. 43(a) for trials and 43(c) for motions, this practice
standard governs requesting and taking testimony by telephone or video. For purposes of
this practice standard, the phrase “remote testimony” includes live, one-way or two-way
testimony by telephone or video. It does not apply to deposition testimony preserved on
video.
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1. A party may request that remote testimony be presented at any trial or hearing.

Except in extraordinary circumstances, such request should be made by written motion or
stipulation filed at least twenty-one (21) days before the trial or hearing. The motion
should include:

a. the reason(s) such testimony should be taken remotely and what means

will be used;

b. a detailed description of all testimony which is proposed to be

presented remotely; and

c. copies of all documents or reports which will be used or referred to in

such testimony.

2. Ifany party objects to the presentation of remote testimony, the party shall file
within seven (7) days following service of the motion a written objection stating the basis
of the objection. If no objection is filed, the motion will be deemed unopposed.

3. The court shall determine whether, in the interest of justice, the testimony may
be presented from a remote location. The factors to be considered include but are not
limited to the following:

a. whether there is a statutory right to live or remote testimony;

b. the cost savings to the parties;

c. the availability of appropriate equipment to permit the presentation of
remote testimony;

d. the availability of the witness to physically appear in court;

e. the relative importance of the issue or issues for which the testimony is
offered;

f. whether credibility of the witness is a material issue;

g. whether the case is to be tried to the court or to a jury; and

h. whether the presentation of remote testimony would unreasonably
inhibit the ability to cross examine the witness.

4. If remote testimony is approved, the proponent of the testimony shall ensure
that an officer authorized to administer oaths by the law of the jurisdiction in which the
witness is located be physically present with the witness to certify the witness’ identity and
to administer the oath.

|. Partial Case Settlement/Dismissal

If fewer than all claims or defenses are resolved by a settlement, a motion
requesting approval of same shall specify what claims, defenses and parties will be affected
by the settlement/dismissal and which will remain. The proposed order shall set out a
proposed revised caption, deleting parties whose claims have been resolved, to be used on
all subsequent pleadings. An order will not issue when parties stipulate to a dismissal of
their case pursuant to FED.R.CIV.P. 41(a)(1)(A).
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J. [Reserved]
K. Rulings and Recommendations of Magistrate Judges

1. Pursuant to D.C.COLO.LCivR 72.1(B) magistrate judges may issue rulings on
non-dispositive matters. Appeal from these rulings shall be subject to the time limitations
provided in such order, or if none are specified, then they will be governed by
D.C.COLO.LCivR 7.1(C) and Part V of these practice standards.

2. Pursuant to D.C.COLO.LCivR 72.1.(B)(4)(c) and 72.1(C)(3), magistrate
judges may make recommendations on dispositive matters. Objections to such
recommendations shall be subject to the time limitations imposed by the magistrate judge,
or if none are specified, then they shall be governed by D.C.COLO.L.CivR 7.1(C) and
Part V of these practice standards.

I1l. COURTROOM PROCEDURES
A. Court Appearances

1. Unless otherwise directed, all matters will be heard in Courtroom A901 located
on the ninth floor of the Alfred A. Arraj U.S. Courthouse. Matters heard by a magistrate
judge will be in the courtroom assigned to that magistrate judge.

2. Court time is valuable to litigants, counsel, and court staff. Counsel should
arrive one-half hour before any scheduled hearing or trial and confer to confirm what
issues are in dispute and what stipulations can be made.

3. Ifascheduled matter is called for hearing and a party or a party’s counsel is
not present, the matter may be moved to the end of the docket, reset for hearing, a default
entered, sanctions imposed, or other orders entered as appropriate. If a party is not
prepared as required by the order setting the hearing, the matter may be reset without
deference to the parties’ needs; the request for relief, defense(s), or objection(s) may be
denied; or other sanctions may be imposed.

4. Counsel — and, where specifically directed, the parties — shall appear personally
at all hearings unless leave to appear by telephone has been timely sought and expressly
granted. Motions seeking leave to appear by telephone should be made at least three
days before the scheduled hearing date. For non-evidentiary hearings, leave to appear by
telephone will be liberally granted, providing that both sides are in full compliance with all
prior orders and the case is making satisfactory progress. Leave to appear by telephone
for evidentiary hearings will be granted only in exceptional circumstances.
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B. Courtroom Organization and Protocol

1. Plaintiff’s table is closest to the jury box. There is one lectern in the courtroom
at which all counsel and parties shall stand to make any statement or argument. Counsel
may object by standing at counsel table. Absent prior court order, no person should be
addressed by first name. Counsel may not approach a witness at the witness stand. If
something is to be tendered to a witness it should be supplied to Ms. Glover, the
Courtroom Deputy Clerk.

2. Injury trials, bench conferences are strongly discouraged and will be
minimized. Matters should be raised either before or after the trial day or during a
scheduled recess.

3. For questions about courtroom protocol or equipment, please contact the
Courtroom Deputy Clerk, Patricia Glover, at 303-335-2185.

4. Filings made within 48 hours before a hearing will likely not have been
reviewed by the time of the hearing.

C. Recording of Proceedings

The official record of all trials and proceedings will be taken by a realtime court
reporter. Prior to the beginning of any proceeding, please provide the court reporter with
your business card. The court reporter assigned to the court is Paul Zuckerman who can
be contacted at 303-629-9285. Transcripts of proceedings may be ordered from Mr.
Zuckerman. Requests for realtime, daily, or hourly copy must be made at least thirty (30)
days before the trial or hearing.

D. Exhibits

1. All exhibits must be pre-marked and a copy provided to opposing counsel or
any pro se party before the hearing or trial in accordance with the deadlines specified in
the order setting the hearing or trial. 1f no deadline is stated in such order, exhibits shall
be exchanged between or among the parties at least three (3) business days before the
hearing. Absent stipulation of the parties, exhibits not timely exchanged before the
hearing or trial may not be admitted. Stipulations of fact may be marked as an exhibit.

2. The parties shall prepare a single, joint list of exhibits, utilizing the form exhibit
list posted through the “Judicial Officers’ Procedures” link on the District of Colorado’s
home page at http://www.co.uscourts.gov/documents/judges/msk/msk_exhibit.wpd , and
if no time is specified in an applicable pretrial order, file the list before any hearing or trial.
No exhibit should be designated as “Plaintiff’'s Exhibit ___” or “Defendant’s Exhibit ___.”
The exhibit list should not contain duplicate entries. The notation on an exhibit list that an
exhibit’s admission is stipulated does not automatically result in the admission of any
exhibit (see subsection 4, below).
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3. Paper exhibits must be bound in three-ring notebooks or folders. Each
notebook or folder shall be labeled with the following information:

a. caption;
b. the proceeding for which the exhibits are submitted (i.e. trial,
evidentiary hearing on ___’s motion to , etc.);

c. the date and time of the proceeding; and

d. “original” or “copy.”
If exhibits are not properly bound and labeled, time set aside for hearing or trial will be
consumed while they are appropriately assembled. Two full sets of exhibits shall be
produced for the court.

4. All exhibits must be offered orally on the record. If parties have stipulated to
their admission, they may be offered by reference to the exhibit number.

5. Rather than handing a witness an exhibit, counsel or a pro se party should
direct the witness to the appropriate exhibit in the exhibit book or request the Courtroom
Deputy Clerk to present the exhibit to the witness. In a bench trial, receipt of stipulated
exhibits will be conditioned upon counsel specifically referencing the relevant part(s) of
the exhibit in testimony or argument. Without such reference, the exhibit or portion
thereof will be disregarded.

E. Witnesses

The parties shall prepare a single, joint list of witnesses, utilizing the form witness
list posted through the District of Colorado’s home page at
http://www.co.uscourts.gov/documents/judges/msk/msk _witness.wpd . The list should be
filed at the time set forth in the Court’s orders, or, if no time for filing has previously been
specified, at least three (3) business days before any hearing or trial. Designations of
witnesses as “may call” or “will call” are not required, nor will they be deemed binding on
any party. Counsel desiring a witness’ physical presence at a trial or hearing shall ensure
that witness’ presence either by stipulation with the opposing party (if the witness is in the
control of that party) or by subpoena (in all other circumstances).

F. Depositions

1. In accordance with FED.R.CIv.P. 32, deposition testimony, whether by video or
transcript, is treated as live testimony. Although parties may have filed designation of
deposition testimony in accordance with FED.R.CIV.P. 26(a)(3), no determination on the
admissibility of deposition testimony will be made before trial. As with all other live
testimony, objections shall be raised at the time the deposition testimony is presented.

2. To accommodate evidentiary objections to deposition testimony presented by
video, the proponent must have the technical ability to “mute” excluded responses and
efficiently “fast forward” to the next question.

3. Ifevidence isto be presented through a written deposition transcript in a jury
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trial, the proponent shall supply a person to read from a written deposition transcript. In
bench trials, the offering party shall provide the Courtroom Deputy Clerk with two (2)
copies of the relevant transcript marked as an exhibit with the plaintiff’s designated
portions highlighted in yellow, the defendant’s in blue, and any other party’s in green.

G. [Reserved]
H. Special Equipment (Audio/Video)

The court has audio, video, audio-visual, and other special equipment that may be
used by the parties. A listing of available equipment can be found through the District
Court’s home page, http://www.cod.uscourts.gov, at the “Judicial Officers’ Procedures”
and “Courtroom Technology Manual for Attorneys” links. Notify the Courtroom Deputy
Clerk, Patricia Glover, at 303-335-2185, no later than fourteen (14) days before a
hearing or trial of the date and time you need such equipment or if you need your own
equipment to be brought through security for use in the courtroom.

l. [Reserved]
J. Settlement

1. Settlement discussions are encouraged at all phases of the litigation process.
However, hearings, trials and pretrial deadlines will not be continued or vacated to
facilitate settlement negotiations or alternative dispute resolution, or in anticipation of the
filing of settlement documents.

2. If a settlement is reached before a hearing or trial, as a courtesy, please advise
Janine Aguero at 303-335-2289. However, no deadline, hearing or trial will be vacated,
except upon the filing of papers sufficient to resolve the matter and issuance of an order.
If counsel and/or any pro se party is unable to file the appropriate documents before the
hearing or trial, counsel and/or any pro se party shall appear at the scheduled hearing or
trial to memorialize the settlement on the record. Please be aware that jury costs may be
assessed in accordance with D.C.COLO.LCivR 54.2 if a matter is resolved after noon on
the last business day before trial.

IV. TRIALS
A. Final Pretrial Conference
1. Afinal pretrial conference is held in all civil cases and will be used to set the
trial date. The Trial Preparation Order - Civil will direct specific tasks to be completed in

advance of this conference, and will direct the filing of a proposed final pretrial order in a
specific format.
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B. Trial Settings

1. Depending on the nature of the case, Rule 16 conferences may be conducted by
the magistrate judge or the district judge, or both.

2. To determine the appropriate amount of time necessary for trial, parties should
consider the number of hours required to present testimony, objections, motions, and
argument. Please note that Monday mornings are devoted to criminal matters and are not
available as trial time.

3. Jury trials will usually begin at 1:00 p.m. on Mondays. Voir dire (conducted by
the court), preliminary jury instructions, and if time allows, opening statements usually
take up the entire afternoon. Presentation of evidence usually begins on Tuesday morning.
Trial days run from Tuesday through Friday, approximately 8:30-9:00 a.m. to 4:00-5:00
p.m. Excluding morning, afternoon, and lunch recesses, approximately 6 hours of in-court
time is available per trial day. On the final day of trial, presentation of evidence must be
concluded by noon so that the jury can be charged and closing arguments given in the
afternoon. In general, a 5-day jury trial contains approximately 21 hours of in-court time
for the presentation of evidence, objections, argument and motions. Trial days in multi-
week trials may be limited to Tuesday through Friday after the first week.

4. Bench trials usually begin at 9:00 a.m. on Tuesdays. Approximately 6 hours of
trial time are available per day for presentation of evidence, objections, argument, and
motions.

5. At or shortly after the Rule 16 conference, a pretrial scheduling order will be
issued setting pretrial deadlines. If there is a request for extension of the dispositive
motion deadline or to extend the time to respond or reply, such requests may be denied to
facilitate consideration of the motion prior to an anticipated trial preparation conference or
trial date. If extensions are granted, they may prevent ruling on the motion prior to trial.
Dispositive motions not able to be determined by trial will be denied and can be reasserted
pursuant to FED.R.Civ.P. 50 or 52.

C. [Reserved]
D. [Reserved]
E. Jury Trials

1. See MSK Civ. Practice Standard 1V.B.3 for a description of the trial day
schedule. Counsel and pro se parties shall be present thirty minutes prior to the scheduled
trial time on the first day of trial to discuss trial preparation matters with the Courtroom
Deputy Clerk. Counsel should be prepared to file, if not already filed, a written stipulation

of all undisputed facts.

2. The jury shall consist of twelve (12) jurors. Pursuant to FED.R.CIV.P. 47(b)
and 28 U.S.C. § 1870, each side shall have three (3) peremptory challenges.
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3. The court will conduct all voir dire. Counsel may request the court to ask
additional and/or follow-up questions before peremptory challenges are exercised.

4. Submission of proposed voir dire questions, proposed jury instructions and
verdict forms will be addressed at the Final Pretrial Conference.

5. Absent objection, jurors will be permitted to take notes during the trial. The
jurors’ notes will be destroyed after the jury is discharged.

6. The jury will be instructed before closing arguments.

7. Each juror will be given a copy of the written jury instructions for their use and
consideration during deliberations.

8. Counsel may request that after a verdict is received the jurors be provided with
a form, upon which they may record written comments that will then be transmitted to
counsel.

F. [Reserved]
G. Expert Testimony

1. Fed. R. Evid. 702 motions must be made by the deadline specified in the Trial
Preparation Order - Civil and in compliance with the format set forth in Judge Krieger’s
Procedures for Rule 702 Motions available at
www.co.uscourts.gov/documents/judges/msk/msk _702procedures.pdf. Pretrial hearings
will be held on Rule 702 motions in accordance with such procedures. Failure to file a
Rule 702 motion within the time set in the Trial Preparation Order - Civil shall be deemed
a waiver of all foundational objections contemplated by Rule 702.

2. At trial, admissible expert testimony can be presented either by live testimony
or by stipulated admission of an expert’s pre-trial report, but not by both means. If an
expert testifies, the expert’s pre-trial report will not be received.

3. Ineither a bench or jury trial, an expert’s qualifications can be established by
admission of a written curriculum vitae.
V. MOTION PRACTICE
A. [Reserved]
B. [Reserved]
C. Untimely or Non-Complying Motions, Responses, or Replies
A “non-complying” motion, response, or reply is a filing that does not conform in

form and substance to the procedural, formatting, or technical requirements of applicable
statutes, regulations, rules of civil procedure, local rules, and these practice standards.
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As noted earlier, motions without a certification required by D.C.COLO.LCivR
6.1A or 7.1A will be denied without prejudice sua sponte. Otherwise untimely or non-
complying motions, responses, or replies may be denied in whole or part, or their
determination may be delayed relative to compliant motions.

D. [Reserved]
E. Responses and Replies

A response or reply shall clearly and completely identify the motion it is addressing
by title, docket number and date filed.

F. Forthwith Hearings on Motions

1. A *“forthwith hearing” is a hearing that cannot be handled in the normal course
of notice and setting due to a need for immediate judicial intervention. (For motions for
temporary restraining orders, see MSK Civ. Practice Standard V.K, infra.) A request for
forthwith hearing must be made by separate motion stating the reason(s) warranting
immediate action and whether notice was given to all parties or why such notice could not
be given. A courtesy call to Janine Aguero at 303-335-2289, advising that such a motion
is being filed, is appreciated and will help facilitate prompt consideration (See MSK Civ.
Practice Standard 11.B.1).

2. Unless required by statute or rule of procedure, after reviewing the request for
forthwith hearing, the court may order that the matter be heard as soon as possible on a
forthwith basis, require that notice and opportunity to respond be given to any opposing
party, or deny the request for forthwith hearing and require that the matter be set using
normal setting procedures. If the court determines that forthwith hearing is necessary, it
shall not occur without notice to all parties of record in the manner and form directed by
the court.

G. Motions in Limine

1. Motions in limine shall be governed by the Trial Preparation Order - Civil
and/or directions given at the Final Pretrial Conference.

H. Hearings on Motions

Motions may be determined without a hearing, set for an evidentiary/oral argument
hearing, or set for a law and motion hearing. Law and motion hearings are usually short
(15 minutes) and intended to set appropriate preparation deadlines for an evidentiary
hearing or to hear brief oral argument. Counsel shall appear thirty (30) minutes before the
time set for any hearing to confer with opposing counsel about what issues are in dispute
and what issues have been resolved.
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I. Dispositive Motions

1. Motions seeking relief pursuant to FED.R.CIV.P. 12 or 56 are governed by

D.C.COLO.LCivR. 7.1(C) and 56.1. Using these procedures will help to expedite
determination. Failure to use these formats may result in a delay in their determination.
The following formats for motions and responses should be used:

January 15, 2008

2. FED.R.CIV.P. 12(b)

a. All requests under Rule 12 should be brought under a single motion.
b. Motions brought pursuant to FED.R.CIv.P. 12(b)(1)-(5) shall identify
the grounds for dismissal, which party has the burden of proof, the material
facts, and whether materials outside the pleadings should be considered. If
matters outside the pleadings are pertinent, the motion may be set for
evidentiary hearing or treated as one brought pursuant to Rule 56.
c. Motions brought pursuant to FED.R.Civ.P. 12(b)(6) are discouraged if
the defect is correctable by the filing of an amended pleading. Counsel
should confer prior to the filing of the motion to determine whether the
deficiency can be corrected by amendment (e.g., failure to plead fraud with
specificity) and should exercise their best efforts to stipulate to appropriate
amendments. For Rule 12(b)(6) motions, the following format should be
used:
1. For each claim for relief that the movant seeks to have
dismissed, the movant shall clearly enumerate all elements of the
claim, then specify the element(s) that movant contends must be
alleged but was/were not. A sample motion and response using this
format may be found at
www.cod.uscourts.gov/Documents/Judges/MSK/msk_samp_dis_m
ot.pdf
2. The respondent should utilize the same format for each
challenged claim. If the respondent disputes that a particular
element must be alleged, the element should be identified as
disputed and addressed in an accompanying brief. If the respondent
contends that a proper and sufficient factual allegation has been
made in the complaint, the respondent should specifically identify
the page and paragraph containing the required factual allegation.
3. If matters outside the pleadings are filed in support of or in
opposition to a Rule 12(b)(6) motion, an order to show cause why
the motion should not be treated as a Rule 56 motion may be
issued, or the parol submissions may be disregarded.
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3. FED.R.Civ.P.56
For Rule 56 motions, the following format should be used: (A sample
motion and response using the proper format may be found at
http://www.cod.uscourts.gov/Documents/Judges/MSK/msk_sj.pdf
1. For each claim for relief or defense (as to which judgment is
requested) the motion shall:
a. identify the party having the burden of proof;
b. identify each element that must be proved,
c. for each identified element, the motion should identify
the material, undisputed, or admitted facts* that prove such
element and their pinpoint location in the filed record; or
d. if the respondent has the burden of proof, the motion
should identify the elements which the movant contends the
respondent cannot prove (with reference to the record
where appropriate).
2. The response should utilize the same format for each
claim/defense:
a. if the respondent disputes the movant’s statement of the
burden of proof on necessary elements, it shall identify the
element as disputed.
b. if the movant has the burden of proof, the respondent
shall identify all elements for which there are disputed
material facts and identify where in the record the disputed
facts are located,
c. if the respondent has the burden of proof, for each
element identified by the movant as lacking proof, the
respondent should identify the facts and their location in the
record which establish the element.
3. Motions for partial summary judgment on some, but not all,
legal theories arising from a single factual scenario are not favored
unless:
a. if granted, the resulting judgment can be certified in
accordance with Rule 54(b); or
b. if granted, the scope of evidence to be presented at trial
will be significantly reduced.

YParties may include a separate descriptive summary or chronological recitation of facts, but such
presentation does not substitute for the specific identification of the relevant facts under each individual
element of each claim.
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J. Default Judgments

1. A motion for default judgment under FED.R.Civ.P. 55(b) shall include copies of
the following documents:
a. the summons and return of service or a waiver of service, showing valid
service on the particular defendant in accordance with FED.R.CIV.P. 4;
b. an affidavit or affidavits establishing that the particular defendant is not
an infant, an incompetent person, an officer or agency of the United States,
the State of Colorado, or in the military service;
c. an affidavit or exhibit establishing the amount of damages and interest, if
any, for which judgment is being sought;
d. if attorney fees are requested: an affidavit indicating that the defendant
agreed to pay attorney fees or citation to statutory authority establishing
that such fees are recoverable; an assertion that such fees have been
actually incurred in the prosecution of the action; and sufficient evidence
that the fees sought are reasonable under the circumstances;
e. if the action is on a promissory note, the original note shall be presented
to the court in order that the court may make a notation of the judgment on
the face of the note; if the note is to be withdrawn, a photocopy shall be
substituted;
f. a proposed form of judgment (do not include “proposed” in the title of
the order) that shall recite in the body of the judgment:
1. the name of the party or parties to whom the judgment is to be
granted,;
2. the name of the party or parties against whom judgment is being
entered,
3. the specific basis of the court’s jurisdiction;
4. when there are multiple parties against whom judgment is
entered, whether the relief is intended to be joint and several; and
5. the principal amount, interest, and attorney fees, if applicable,
and costs which shall be stated separately.

2. If further documentation, proof, or hearing is required, the court shall notify the
moving party.

3. If the party against whom default judgment is sought is in the military service or
his status cannot be shown, the court shall require such additional evidence or proceedings
as will protect the interests of such party in accordance with 50 U.S.C. § 520, including
the appointment of an attorney when necessary. The appointment of an attorney shall be
made upon application of the moving party, and expense of such appointment shall be
borne by the moving party but taxable as a cost awarded to the moving party as part of the
judgment.
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K. Temporary Restraining Orders

1. To minimize delays, the court strongly encourages counsel who seek a
temporary restraining order to confer, in advance, with the opposing party’s counsel (or, if
not yet represented, with the party itself). Counsel need not wait at the Courthouse after
filing the motion; the Court contact counsel if a hearing is required.

2. As ageneral rule, ex parte motions for issuance of temporary restraining orders
will be granted only upon strict compliance with FED.R.C1v.P. 65(b) and (c). In
appropriate circumstances, the Court may instead issue an order to show cause, directing
the person to be enjoined to appear at a hearing to show cause why the temporary
restraining order should not be issued; deny the motion; or set a hearing, requiring the
movant to serve the order and all underlying papers on the respondent in accordance with
FED.R.CIv.P. 4 within the time specified in the order. A continuance of the scheduled
return date on the order to show cause will ordinarily not be granted absent stipulation by
the parties.

3. At the hearing, counsel for both sides should be prepared to proffer the
evidence they would present at an evidentiary hearing on the request for a preliminary
injunction, as well as any legal argument that is appropriate. At the conclusion of this
hearing, the court will, if appropriate, set a preliminary injunction hearing.

4. The preliminary injunction hearing will be an evidentiary hearing. Both parties
must be prepared to present evidence in accordance with the Federal Rules of Evidence.
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