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UNITED STATES DISTRICT COURT
DISTRICT OF COLORADO

Civil Case No.

ERICK ONTIVEROS MOLINA,
Plaintiff,

V.

EAGLE STEEL, LLC,
ROBERTO RAMIREZ , an individual, and HORTENCIA RAMIREZ, an individual,

Defendants.

COMPLAINT

INTRODUCTION

1. This is an independent contractor misclassification construction worker wage claim.
Plaintift Erick Ontiveros Molina (“Plaintiff””) worked as a welder and team lead/foreman
for Defendants’ steel company for a little over a year, from late 2021, to early 2023. When
he worked more than 40 hours a week they did not pay him at a “time and a half” rate, and
they also did not pay him for all hours he worked.

2. To challenge these and other wage violations, Plaintiff brings this action, by and through
his attorneys, against Defendants Eagle Steel, LLC, Roberto Ramirez, an individual, and
Hortencia Ramirez, an individual, to recover unpaid or underpaid wages and other damages
under the provisions of the Fair Labor Standards Act of 1938, as amended, 29 U.S.C. §
201, et seq. (hereinafter “FLSA”), the Colorado Wage Claim Act, §8-4-101, et seq. and the
Colorado Minimum Wage Act, C.R.S. §8-6-101, ef seq., as implemented by Colorado

Overtime and Minimum Pay Standards Orders (“COMPS”) (collectively, “CWCA”).
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3. Plaintiff also brings conversion claims based on Defendants’ failure to pay him all the
compensation he was owed.

4. Plaintiff also brings breach of contract claims based on failure to reimburse certain business
expenses, and also as an alternative theory of relief regarding the hours he worked but was
not paid for.

JURISDICTION AND VENUE

5. This Court has jurisdiction over the subject matter of the action pursuant to 28 U.S.C. §
1331, by virtue of federal questions, 29 U.S.C. § 201 ef seq. of the FLSA.

6. This Court has supplemental jurisdiction over Plaintiff’s state law claims by authority of
28 U.S.C. § 1367.

7. Venue lies with this Court pursuant to 28 U.S.C. § 1391(b) and 29 U.S.C. § 201 ef seq. A
significant portion of the events giving rise to the instant litigation occurred at the
Defendants’ company which is based at 37207 E 124" Ave., Hudson, Colorado 80642, and
one or more of the Defendants named herein resides in this district.

PARTIES

Defendant Eagle Steel, LLC

8. Defendant Eagle Steel, LLC (hereinafter “Eagle Steel”) is a corporation doing business
within Adams County, whose principal place of business is located at 37207 E 124" Ave.,
Hudson, Colorado 80642. Its registered agent is listed with the Colorado Department of
State as Roberto & Hortencia Ramirez at the same address.

9. Eagle Steel performs projects of varying sizes for a combination of residential and
commercial customers. As one example, Plaintiff has worked on a metal stairway for a
multi-story apartment complex, and has assisted with steel balconies affixed to apartment

Ontiveros Molina v. Eagle Steel, LLC, et al. Complaint
USDC, District of Colorado Page 2




Case

ANDERSONDODSON, P.C.
11 Broadway
Suite 615
New York, NY 10004
212.961.7639
www.andersondodson.com

No. 1:24-cv-01476-RMR-KAS  Document 1  filed 05/24/24 USDC Colorado pg

10.

11.

12.

13.

3of 12

complexes.

At all relevant times, Defendant Eagle Steel had annual gross revenues in excess of
$500,000.

Although Plaintiff was not privy to Defendants’ financial records, he does estimate that
approximately 10 people worked for Eagle Steel at any given time. As alleged below
Plaintiff’s most recent pay rate was $29 per hour and he alleges that he regularly worked
more than 40 hours a week. However, if one assumes an hourly rate of $25 an hour times
just 40 hours a week for 50 weeks a year that is $50,000 per worker. That times ten is
$500,000 just in payroll costs alone. Because the cost of materials and equipment involved
in steel work is not insignificant (relative to other industries in which purchases of materials
with which to perform the business’s work are less at issue) it is reasonable to infer that
the company must have had gross revenues reasonably in excess of $500,000 in order to
pay for labor costs, materials, insurance, and other costs of the business, plus some amount
of profit for the owners. According to the secretary of state filings, the LLC was formed
2/26/2019, so it is also reasonable to assume that the company must have made enough
profit to at least cover its expenses as described in order to remain in operation.

Upon information and belief Defendant Eagle Steel purchases supplies, equipment and
other necessary items to run its construction business and serve its customers from out of
state vendors selling such supplies and equipment originating outside the state of Colorado.
Defendant Eagle Steel also accepts payments by credit cards and, upon information and
belief, utilizes the phone and internet lines to accept and transmit payments.

At all relevant times, Defendant Eagle Steel was engaged in interstate commerce and/or

the production of goods for commerce, within the meaning of the FLSA, 29 U.S.C. §§
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206(a) and 207(a).
At all times material to this action, Defendant Eagle Steel was subject to the FLSA and

was an “employer” of the Plaintiff, as defined by § 203(b) of the FLSA.

Individual Defendants

15.

16.

17.

18.

19.

20.

Defendants Roberto and Hortencia Ramirez (the “Ramirezes™), husband and wife, reside
at 37207 E 124™ Ave., Hudson, Colorado 80642, Adams County, upon information and
belief.

Plaintift’s primary supervisor was Roberto Ramirez.

In Plaintiff’s experience, Mr. Ramirez was more actively involved in the day to day
operations of the business than Ms. Ramirez was. Mr. Ramirez had the power and authority
to hire and fire, set rates of pay, direct his work activities, and otherwise act as his “boss.”
Plaintiff was unclear as to what Ms. Ramirez’s role was in the company. He did not interact
with her very much.

Upon information and belief, Ms. Ramirez does, like Mr. Ramirez, have an ownership
interest in the company. In addition, she is listed along with Mr. Ramirez as the registered
agent for the company. Due to her status as owner and/or wife of an owner and “main boss”™
of the company, while she may not have exercised it much, she did have the power and
authority to hire, fire, set rates of pay, make business and pay decisions, etc. For example,
if Mr. Ramirez had become unavailable for some reason, she would have had the ability to
step in and “run the show.”

At all times material to this action, Defendant Roberto Ramirez was an “employer” of the

Plaintiff, as defined by § 203(b) of the FLSA and CWA.

Ontiveros Molina v. Eagle Steel, LLC, et al. Complaint
USDC, District of Colorado Page 4




Case

ANDERSONDODSON, P.C.
11 Broadway
Suite 615
New York, NY 10004
212.961.7639
www.andersondodson.com

No. 1:24-cv-01476-RMR-KAS  Document 1  filed 05/24/24 USDC Colorado pg
50f12

21. At all times material to this action, Defendant Hortencia Ramirez was an “employer” of
the Plaintiff, as defined by § 203(b) of the FLSA and CWA.

Plaintiff Erick Ontiveros Molina

22. Plaintiff Erick Ontiveros Molina is a resident of Commerce City, Colorado, which is in
Adams County.

23. Plaintiff worked for Eagle Steel as a welder and foreman for about 14 months, from
November 1, 2021, to January 31, 2023, or thereabouts.

24. Defendants paid Plaintiff on an hourly basis.

25. Plaintiff’s starting rate of pay was $25 per hour, then after a couple of months it went to
$26 per hour, then to $27 about a month later, then to $29 per hour a couple months later,
for the remainder of his tenure with Defendants.

26. While working in this capacity, Plaintiff Ontiveros Molina was expected to record time
worked on a handwritten daily log.

27. Defendants are in possession of Plaintiff’s time records.

28. Typically Plaintiff started work at around 7:00AM and stopped work at around 5:00PM.
He usually worked 6 days per week. Generally he would get about a half hour for a lunch
break.

29. When Plaintiff worked more than 40 hours a week, he was paid at his normal “straight
time” rate of pay.

30. Defendants did not pay Plaintiff at a rate of one and one half times his normal hourly rate
for all hours over 40 worked in a workweek or over 12 hours in a day.

31. Defendants “shaved” or improperly adjusted Plaintiff’s time by removing hours worked
from his time logs, or by paying him for fewer hours than he had logged or that were
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compensable.
32. Further, Defendants reimbursed Plaintift for certain business expenses, including for fuel.
However, they did not reimburse him for all such expenses that he incurred.

LEGAL CLAIMS

As And For A First Cause of Action:
FAIR LABOR STANDARDS ACT (FLSA) VIOLATIONS

33. Plaintiff realleges and incorporates by reference each allegation contained in the
paragraphs above, and by reference replead and incorporate them as though fully set forth
here.

Failure To Pay Time Overtime Properly

34. Defendants failed to compensate Plaintiff at a rate of one and one half times their normal

hourly rate(s) for all hours over 40 worked in a workweek, in violation of the FLSA.
Record-Keeping Failures

35. At all relevant times, Defendants failed to make, keep, and preserve accurate records
regarding the wages, hours, and other conditions of employment of Plaintiff in
contravention of the FLSA and affiliated Regulations, 29 U.S.C. §§ 211(c), 215(a)(5) and
29 C.F.R. § 516. (Plaintiff does not seek independent damages related to these failures.)

Willful & Not Based On Good Faith & Entitlement to Damages

36. Defendants had no good faith basis for believing that their pay practices as alleged above
were in compliance with the law.

37. At all relevant times, Defendants knew of the FLSA’s requirements regarding minimum
wage and overtime. In paying Plaintiff in the manner in which they did, Defendants
knowingly violated the mandates of the FLSA.

38. The foregoing conduct constitutes a “willful” violation of the FLSA, 29 U.S.C. § 255(a).

Ontiveros Molina v. Eagle Steel, LLC, et al. Complaint
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39. As a result of the violations by Defendant of the FLSA, the Plaintiff is entitled to all
damages available under the FLSA which include, but are not limited to, all unpaid
overtime, liquidated damages, attorney fees, costs, and interest, as set forth in the FLSA,
more specifically 29 U.S.C. § 216(b).

As And For A Second Cause of Action:
COLORADO WAGE ACT VIOLATIONS

40. Plaintiff realleges and incorporates by reference each allegation contained in the
paragraphs above, and by reference repleads and incorporates them as though fully set forth
here.

41. The Defendants were Plaintiff’s “employer” as that term is defined by the COMPS. 7
C.C.R. 1103-1(1.6).

42. Plaintiff is Defendants’ “employee” as that term is defined by the COMPS because he
performed labor for the benefit of Defendants in which Defendants commanded when,
where, and how much labor or services would be performed. 7 C.C.R. 1103-1(2).

Failure to Pay Weekly Overtime Premiums
(Violation of the Colorado Wage Act, C.R.S. §§ 8-4-109; C.R.S. § 8-6-101 e seq, 7 C.C.R. 1103-1(4))

43. Plaintiff worked more than 40 hours at least some workweeks.

44. Defendants do not pay the Plaintiff overtime premiums for hours worked over 40 in each
workweek.

45. As a result, Plaintiff has suffered lost wages and lost use of those wages in an amount to
be determined at trial.

46. Plaintiff is entitled to recover in a civil action the unpaid balance of the full amount of the
wages owed to him and penalties. C.R.S. § 8-4-109; 7 C.C.R. 1103-1(18).

47. Detendants violated the CWA as implemented by the COMPS, when they failed to pay the

Ontiveros Molina v. Eagle Steel, LLC, et al. Complaint
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Plaintiff overtime premiums for hours worked over 40 in each given workweek or 12 hours
per day. 7 C.C.R. §1103-1(4).

48. For any and all time worked by all Plaintiff, or to be credited to all Plaintiff during a
workweek, Plaintiff is entitled to pay at his regular rate of pay for work up to 40 hours of
work per workweek, and at time-and-a-half for all of work over 40 hours per workweek or
12 hours per day.

Failure to Pay All Earned Wages
(Violation of the C.R.S. § 8-4-109)

49. Plaintiff has been separated from employment with Defendants.
50. Defendants have failed to pay Plaintiff all his wages and compensation earned during
Plaintiff’s employment, as described above.

Failure to Pay Wages In Response to Wage Demand
(Violation of the C.R.S. § 8-6-109)

51. Plaintiff, through counsel, issued a Demand for Payment of Wages notice dated April 2,
2024.

52. Defendants have not tendered any payment in response to this demand.

53. More than 14 days has elapsed since April 2, 2024.

54. Therefore, Defendants owes plaintiff statutory penalties in the amounts set forth in C.R.S.
§ 8-4-109.

Record-Keeping Failures; Failure to Provide Pay Stubs
(Violation of the CMWA, C.R.S. §§ 8-6-101, ef seq., Wage Order 7 C.C.R. 1103-1(12))

55. Defendants failed to provide a paystub, or an itemized earnings statement of this
information, to Plaintiff for each pay period. C.R.S. 8-4-103(4); C.R.S. §§ 8-6-101, et seq.,
Wage Order/COMPS 7 C.C.R. 1103-1(12)). (Plaintiff does not seek independent damages
related to these failures.)

Ontiveros Molina v. Eagle Steel, LLC, et al. Complaint
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Damages
56. Plaintiff is entitled to recover in this civil action the unpaid balance of the full amount of
unpaid wages, underpaid minimum wages, and/or underpaid overtime wages that are owed
and appropriate penalties, together with reasonable attorney fees and court costs. C.R.S. §
8-6-118; 7 C.C.R § 1103-1(18).

As And For A Third Cause of Action:
CONVERSION/ THEFT OF SERVICES

57. Plaintiff realleges and incorporates by reference each allegation contained in the
paragraphs above, and by reference repleads and incorporates them as though fully set
forth here.

58. By failing to pay the Plaintift all of his owed compensation, Defendants have committed
theft of services, regardless of his classification as employee or contractor.

59. Pursuant to COMPS § 8.4, “It is theft under the Criminal Code (C.R.S. § 18-4-401) if
an employer or agent: willfully refuses to pay wages or compensation, or falsely denies
the amount of a wage claim, or the validity thereof, or that the same is due, with intent
to secure for himself, herself, or another person any discount upon such indebtedness or
any underpayment of such indebtedness...”

60. Pursuant to CRS § 18-4-405, Defendants are liable to the Plaintiff for three times the
amount of the actual damages sustained in addition to costs of the action and reasonable
attorney fees.

As And For A Fourth Cause of Action:
BREACH OF CONTRACT / UNJUST ENRICHMENT

61. Plaintiff realleges and incorporates by reference each allegation contained in the
paragraphs above, and by reference repleads and incorporates them as though fully set forth

Ontiveros Molina v. Eagle Steel, LLC, et al. Complaint
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here.

62. To the extent that Plaintiff’s unreimbursed business expenses were to fall outside the
coverage of the wage and/or tort laws, Plaintiff claims damages related to these under state
common law theories of breach of contract and/or unjust enrichment.

63. In the unlikely event Plaintiff was to be found to be properly classified as an independent
contractor, Plaintiff seeks damages for the compensable hours for which he was not paid

at all under state common law theories of breach of contract and/or unjust enrichment.

PRAYER FOR RELIEF

WHEREFORE, Plaintift respectfully requests that this Court grant the following relief:
(A)  Unpaid and underpaid wages due under the FLSA and the CWCA; and
(B)  Liquidated damages in the amount of their unpaid FLSA wages pursuant to 29
U.S.C. § 216(b); and
(C)  Statutory damages as provided for the CWCA; and
(D)  Conversion damages; and
(E)  Interest; and
(F) Costs of this action together with reasonable attorneys' fees; and

(G)  Such other and further relief as this Court deems necessary and proper.

DEMAND FOR TRIAL BY JURY

Pursuant to Rule 38(b) of the Federal Rules of Civil Procedure, Plaintiff demands a trial

by jury on all questions of fact raised by the complaint.
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Respectfully submitted, this 24™ day of May, 2024.

ANDERSONDODSON, P.C.

s/ Penn Dodson

Penn A. Dodson
penn@andersondodson.com
CO Bar Reg No. 54677

11 Broadway, Suite 615
New York, NY 10004
(212) 961-76309 tel.

Attorneys for Plaintiff
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VERIFICATION

I declare under penalty of perjury under the law of Colorado that the foregoing Complaint is true
and correct.

I’ve had the opportunity to go over this in Spanish and to the best of my understanding all of the
contents are true and accurate.

Declaro bajo pena de perjurio segun la ley de Colorado que la denuncia anterior es verdadera y
correcta.

He tenido la oportunidad de repasar esto en espaiiol y, segun tengo entendido, todo el contenido
es verdadero y preciso.

Bssoted ot 5/24/2024 - 5/24/2024 Commerce City, CO 80022
(date) (city or other location, and state)
(fecha) (ciudad y estado)
DocuSigned by:
Erick Ontiveros Molina ‘ &, e Otipmew.
Printed Name of Plaintiff ignature of Plaintiff
(nombre del demandante) (firma del demandante)
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