IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
JUDGE ALKER D. MILLER
Civil Action No. 07-cv-01798-bM-MJW
ERICA CORDER,
Pl aintiff,
V.

LEW PALMER SCHOOL DISTRICT No. 38,

Dd endant .

ORDER ON MOTION FOR JUDGMENT ON THE PLEADINGS

Mil | &, J.

Thsmat t & isbd or eneon Dd endant’s Mot ion f or Judgmant ont lePl eadings(doc
no 24) sling t o digmissPI aint if f 'sconpl aint pursuant t o Fal. R. Civ. P. 12(b)(1) and (c).
Pl aintif f opposst lenot ion. For t lereasonsst fort hbd ow Dd endant 'snot ion wil | be
granted and Pl aintif f 'sconpl aint wil | bedisrissal.

Baclgr ound

Accordingtoleg conpl aintRl aintif f wasa ¢ udent at LensPal nme HighSclool and
oneof fiften ¢ udet snane ascl asval dalict oian f or t kegraduat ing cl asof 2006. In
nod previousyarstleval dalict oriansweeeachpemttealtogiveadort pexhat tle
glool 'sgraduat ion ce @rony. Prior t ot 2006 ce exony, t kesiool 'sprincipal , Mark
Breng, infornal tleval alictoriansthat thy coul d decidewd g al | of trefiften
val dlictorians or a subst hreof , woul d dé ive tleval dlitorian mesage Hedid not
provideany f urt [ ing ruct ionsconce ningleconduct or cont ent of t legecths Tle

val dictorianst lersd vesdecidad tfat each of t lemwoul d geakf or approximatd y 30



szondsand decided on a genegal topic for tle pales Thval aictorians# et a
Pl aintiff and anot l# 4 udent t o dé ifeeancl uding st ion of t legexh

Bd oreaval daictorianwoul dbeal | owaptemnt hsor ¢ perhat graduat ion,
Mr. Breng repired eachv al alictorianto present hisor & erht o hmt o rev ievt te
cont ent of eachd udent 'sppexh Tlexlool didrict lasa witt expol icy gov e ning 4 udent
epr esgon wWichprolibit savarigy of types of pexhauchasd ande and prof anity, as
wd | asgperhthat “fdstocretelogil it yor ot lrwsedigupt tleordel yopeation of
t leeducat ional proces” Tlepol icy nalksno rd @ecet o rd igiousgech

Pl aintif f premt el g gpexh t o Mr. Breng bd or et lece @rony; t lat pexhdid
not netion t& réd igiousf ait hor Jeus Howes @, at tkegraduat ion ce eony, Pl aint if f
gav et lef ol | owng gexh

Thouglout tleel esonsour teac les parents and| d’snot

f orgd our perstav esupport al and excour aged usal ongt le
way. Thankyou al | for tlepad four amaing years Beause

of your | oveand desotionto aucces welaveal | | arnal
fowt o endur ectangeand r evain € rong indiv idual s @éare

al | capabl eof ¢ anding firmand epresng our own bd id s
wichiswy | neltotd | youabout somonewo | ov esyou

nor et lan you coul d es @ inagi ne Hedial f or youon a cros
ov e 2,000 yarsago, ya¢ wasreurrect el and isl iving t oday

in v en. HisnaneisJeusCh rig.If youdon't al ready know
Himpeonal | y | excourageyou to find out noreabout tle
s|crif iceHenmadef or yous tfat younowlav et lreopport unit y
tol ivein @ enity wt hHim And weal 9 encourageyou, now
ttat weareal | redy tencount e tlebigget clangein our

| ivesthusfar, tletranstan fromchl diood to adul tiood, to
| eave LensPal me wth confidence and interity.
Congrat ul ationscl asof 2006.

At tkeconcl udon of tleceewny, Pl antiff wasecortel by a teaclw to se
Asig ant Principal Bob Fd ice wo inf ormed ler t fat dewoul d not recav ete dipl onma
and fad t o nalkean appoint ment wt hPrincipal Breng. Pl aintif f and & parent sng wt h
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Mr. Breng on May 30, 2006. Pl aintif f bd ies ed and unde ¢ codfMr. Breng t lat de
woul dnot recav ele dipl onma unl esdepubl ic | yapol ogial for t lkegpech Pl aintif f did
not apol ogief or tlecontent of e exh but prepared awittend at et epl aining
that t led at event swe ele peonal bd id smadewt fout Mr. Breng’sprior approval .
Thedraft submtt el by Pl aintif f isasfol | ows

At graduat ion | nowsonmeof you nay fav eben of f endeal by

wat | @aid during t lev al elict oian exh | did not intendto

of f end anyone | al owant to nmaleit cl ar tlat Mr. Breng did

not condonenor wasteawareof ny pl ansbd oregivingt le

gexhl’'morryldidn’t dareny pl answt hMr. Breng or t le

ot le val alict oriansaledof timeTleval alict orianswe enot

awareof wat | wasgoingto sy. Thewseny pe onal

bd id sand may not neesaril yrefl et tlebd id sof tfeot e

val dictoriansor t leclool daff.
Mr.Brew rapiradtfat deinst tlef ol | owngsnt encein totled at event : “Ireal iet fat,
fad | adal alead of time | woul d not taveben al | owal t o say wat | did.” Pl aint if f
reeva lg dipl omaandtled at et wasdid ribut & via evail .

Pl aintiff fil e thsl await asetingfté® | owng cl ains (1) viol ation of fredomof
gexhunde tlke Fird Amednet; (2) conpe | | e pexhin viol ation of tle Fird
Amndnent ; (3) viol ationof tterigh t o ealprot et ion unde t leFourt ent hAnendnent ;
(4)viol ationof frexdomoflrigionunde t leFird Amendnent ; (5 )viol ationof C.R.S. 82-
1-120; and (6) viol ation of tleEd abl igmenCl aueof tleFird Amadnment. Pl aintif f

sd@snoninal danagesand decl arat ory and injunctiverd id.

St andard of Reviev

Anotionfor ajudgnmet ont lepl eadingspuraiant t o Rul el2(c)iseral uat ed unde
t e same 4 andard as a notion brough unde Rul e12(b)(6). A conpl aint mug be
dismssd pursuant to Fel.R.Civ  .P. 12(b)(6) f or fail ureto 4 at ea cl aimupon wichrd id
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can begrant a@ if it doesnot pl ead “eoughf actstodateaaimtord id that ispl ausbl e
on it sf ace” Bell Atlantic Corp. v. Twombly, 127 S.Ct . 1955, 1974 (2007). Tlecourt nug
accet astrueal | wd | -pl eaded fact sand amet rl reaonabl eal | egationsin t kel igh
nog favorabl ettepl aint if fUnited States v. Colorado Supreme Court, 87 F.3d 1161,
1164 (10t hCir. 1996) .

Digusion

1. Cl ainsfor Decl aratory and Inj unct iveRé id

Dd endant fird arguesttat Pl aintif f'sisfair decl aratory and injunctiverd id
doul d bedignsal asnoot . Speeifical | y , becauePl aint if f lasgraduat el and recev e
e dipl ona,tlgenol onge xids a“l ivecontroves/int isnatt e,tkecl aimisnoot , and
t hiscourt doesnot tav ej uriglict ion. Lane v. Simon, 495 F.3d 1182, 1186-87 (10t hCir.
2007) (“Becausdd endant scanno | onge inpingeupon pl aint if f&e cieof f redomof
tlepres pl aintif fs cl ainsf or decl aratamginj unctiverd id arenoot.). | agree

Pl aintif f arguesin repont fat dedoesnot skinj unctiverd id. Thsisin dir et
contradictionto le V eif ied Conpl aint, wichehr| y st sfort hintlePraye for Re id a
repet that t hscourt “iss uea pe manant inj unct ion enj oining Dd endant .. . f romenf or cing

itsunwitten pol icy pf]revienng ¢ udet geaduat ion extesto cenor out rd igious

Trepartiestaveal o fil & notionsfor summary j udgnet (docsno 33 and 34),
wichareful | ybrid edl. Hower &, t fe e/ idencesubmit t el wit ht lesummar y j udgnent
brid sdoesnot cont radict tlesal it fasof thepl eadings Inparticul ar,it is
undiput ed t fat t lelool repire reviev  of tleval aict orian gexhesand t fat
Pl aintif f did not dil osany lint t tat jportion of t epexhwoul dincl uderd igious
rd e cesbeauseof e concentlat tletool wul dnot penit e to do .
Accordingl y, s enif | condde @ t lee isuessunde t lesunmary j udgnent ¢ andard
wt haddit ional facts | woul drecht lesreend real t, namd y dignsal becauseno
reaonabl ejurywoul dfind for tkePl aimnftflrebassof t keundigut e f act s
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exh’ Pl aintiff al © contendstfat tleeisal iveisuebecaueneof Dd endant’s
conduct occurreal af t @ graduat ion, and 9 PI #@ihtsgraduat ion doesnotnoot e cl ains

Pl aintif f mssest lepoint. Jud asin Lane, Dd endant isno | ongein a postionto sren

Pl aintif f’s graduat ion ech prevent e fromgiving a exhcont aining ré igious
rd e@aces or conpd e toisuean apol ogy for doing 9 by condit ioning receapt of &
dipl oma upon suchan apol ogyke ., t ledd endant can no | onge inpingeon Pl aintiff’'s
f relomof gpexhandrd igion. Accordingl y, Pl atif f’scl ainsf or deglatory or injunctive
ré id basd on sichconduct arenoot . ?

2. Firds Anendneat Fredlomof Spexh

Pl aintiff’sfird cl aimisbass on = e &lwrie incl uding (1) forcing Pl aintiff to
apol ogief or mtioning JeusChiid viol atel ler fregexhrighs (2) reyiring t le
Pexlest o becr enal wasan uncond it ut ional prior ret raint and srensout t oo much
proteta pech (3) tlIrewseno witt e guidd inesto control tledeisonnmalg’s
alit ing of 4 udent Pexies (4) <raning of graduat ion pexlwsanount st ocont et and
vienpoint retrictionson exh (5) Pl aintiff wasinpropel y punide for e erh
becauseit did not cont ain any ¢ evet sprolfibited by tlec ool digrict ’switten pol icy
regul ating ¢ udent pexhand ex preson; and (6) f orcing Pl aint if f t o apol ogieranmount el
t o puniding Pl aintif f on t kebasof k& rd igiousv ienpoint .

Dd endant arguesttat Pl aintif f’s pechwasnot curtail e, sncedegavette

gexhdevant @ t o, and t tat dewasnot repirelto apol ogief or tlecont ent of e

’P| aintiff al o arguest fat ¥ cl aimhomnal damagesisnot noot. Since
Dd endant did not clal | engePl aintif f’smam damagescl ainson noot nesgrounds |
nexd not addrest leisue



gexhbut rat ke f or posbl y giving of fense and f or fail ingto dil ostlecont ent of h&
pexh wichrremt e lr viensal ongto Mr. Breng and t leot le val elict orians
Dd endant al arguest lat t lePl aint if§gechdoul dbeanal yal as‘<lool -ponsor el
pexh’Unde t hsl ineof caxel aw Dd  endant argues t lectool ftast terigh t o nonit or
and control € udent epreson unde ceat ain circungd ances Plaint if f arguesin reponse
tlat e pechwaspurd y pr ivat epexht lat cannot bel imit el asDd endant cont ends
TreUnit el St at esSupren eCourt laset abl idelt hat al tloughd udent sin publ ic
glool sdo not “dud t lér cong it ut ional righ ¢ o f rexlomof erhor epresonat tle
ghool lue gate’tle Fird Amednment righ s of dudents “are not automatical | y
coet engv ewt ht teright sof  adul t sin ot l# st t ings” Hazelwood Sch. Dist. v. Kuhimeier,
484 U.S. 260, 266 (1988) (cit at ionsomt t ed). Purd y prat epexrht fat fappenst o occur
on<lhool propetydoul dnot beinfringeal unlssciool aut lorit iestav ereaont obd ieve
t flat suichxpresgonwl | “aibd antial | yint eéat ht lewor kof t  leclool or inpingeupon
t lerigh sof ot lr 4 udent s” Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503,
509 (1969). Siml arl y, exhinal imtea pubd ic f orummay onl y bagj et t o vienpoint -
natral | imtatiorShero v. City of Grove, Okla., 510 F.3d 1196, 1203 (10t hCir. 2007).
Thstotleetet that Pl aintif f'spechisconsde a priv at e gexhor t legraduat ion
cagemony isconsdeato beapubl ic forumt leTinker anal ydsdoul dappl y. Howe &,
a <ol facil ity isdesrel a publ ic f orumonlifyt lesclool aut torit ieskav eby pol icy or
pract iceopend t loef acil it ies“f or indirininat eusby t legenegal publ ic’or by one
sgmnt of tlepubl ic .uich as dudent organiations Hazelwood, 484 U.S. at 267
(cit at ionsomit t ed). “Ift#f acil it iestav eind ead ben resy v e f or ot le int ended pur poss
... th no publ ic f orumtasben creat e, and ool of ficial snay inposereonabl e
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regrictionson tte pechof dudets teclrs and otle nerbes of tle <lool
community.” Id. (cit ationsomit t ed).

“Threqued ion Wt e t leFirs t Amendnent r eir esa ool totol gateparticul ar
g udent exh...isdiffeent fromtleqetionwalet HeFird Amendmet reyir esa
ool affirnmativd ytoprogmrticul ar ¢ udet pexh’ Hazelwood, 484 U.S. at 270-71.
“Thel atte quetion concensealucat ors aut tority ove shool -gponoral publ ications
t mat rical product ions and ot lexpr esv eact iv it iest lat 4 udent 5 par ent s and nmenbe s
of thepubl ic mgh reanabl y pecaeveto bar tleinprinatur of tle <ol . The
activitiesmay f airl y beclaract eia aspartof t leclool curricul um\ig & or not t ey
occur inatraditional cl assoomsting,and ast ey areuupevis abyfacul tynerbes
and deigned to inpart particul ar kow ege or dil | sto dudet participants and
audiences” Id. at 271. Educat orsareetit| alto exeie“great @ control "ov e t hisknd
of dudet xpreson “to asu retlat participantsl ern wate/eg | esonstleactivity is
deggnald to tech that readesor | idee sarenot posdl to mateial that may be
inappropriatefor ther | evd natt urity, andt lat t leviensof t keindividual fela ar enot
groneud yattributeltotlesool I1d. Thus a <ol nmayrdain autloritytorduseto
gonor ¢ udent pexht lat nmigh bepecevelto, inter alia, “asociat et leschool  wit h
any postion ot ke t fan naut ral ity on mat teof pol itical controvelg.at 272. Sclool -
gonoral xpresveactivitiestlwd ore na  y beabj ect t o elucat ors ait orial control
wt lout of f ending t leFird Amendnent 01 ong ast leeducat or s act ionsar e“reaonabl y
rd atedtol eitimat epalagogical concendd. at 273.

TleSuprere Court lasal o e d ttat theEdabl idgmnt Cl ausof tleFirg

Amndnent isviol atelincircund anceswe ead udent'sdd iveyofard igiousnmesage



bd orea orting e ext woul dbepe cav e as‘s anpal wit he r ool 'ssal of approval .”
Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 308 (2000). Santa Fe conce nel a ool

pol icy int endel t o revaly t leapparent cong it uional viol ation deiving fromtlestool 's
pr ey iouspr act iceof premtingapraye or inv ocat ion bd orfeoot bal | games Unde t lenev
pol icy, t led udent svot el on we e a praye woul d bepart of theactivity. TheCourt
dered ttat t e apperance of re igious endorsavt of a 4 udet-dd iveda praye
nond l¢ escanmefromtiefol | owng factors tkeinvocation wasde ivea to al arge
audienceasbl al aspart of argul arl ychdul e ool -gponoreal f unct ion on ool
propety, broadcad ov e t leiool 'spubl ic addssyd enwhichr evained subj ect tot le

control of shol official §tleinvacaaspart of a pregamecea erony preunmabl y

cl ot intletraditional indicia of a <logdort ing e/ ent and promnent | y dipl ayingt le
glool 'snane Santa Fe, 530 U.S. at 307-8. TheCourt concl udedtfat tledd ivey of a
rd igiousnmesage‘ov @ t leclool 'spubl ic addr essyd an by a pale rgremtingt le

g udent body, unde t lesupevidson of <ol facul ty, and pusst t o a ool pol icyt lat
epl icitl y and inpl icit| y eagmsipubl ic praye . .. isnot propel y claract gia as
‘privat é pexh” Id.at 310.

Theeprincipl esweereat!| y appl ia byt leTent hCircuit inFleming v. Jefferson
County Sch. Dist. R-1, 298 F.3d 918 (10t hCir. 2002). Fleming invol vel a til epainting
proj et at Col unbineHighSclool , t kest eof a not orioussciool doot ing incident . Upon
decidingt oreopent lecctool |t lesciool did  rict approv e aproj et we oy & udent sand
ot g community membeswoul d createartw orkon 4 x 4 til e wichwoul d t ke be
ingal | elthouglout t leclool Thepurposof tleproj et was toasd inrent roducing
dudetsto tke ool buil ding, clanging t ke ool s appearance and to lavette
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¢ udent sbea part of recond ructan of ther <lool . Theproj et wasnot int ended t 0 bea
marorial tot ket ragely;accordingl vy, t leguiddnésf or art wor kprohbited rd e encest ot le
dat eof t leat t ack namesor initial §ré igioussynbol s and obseneor of f ensv econt ent .
TreTet hCircuit, int e prd ing Hazelwood, anal y&l t let wo aect sof tked andard f or
ghool -gponoral pexh tleinprimat ur ¢ oncet and t e palagogical inteet of tle
glool . 298 F.3d at 924. Tleinprimat ur concet conce nsech‘o cl ok yconnet &
totleslool that it apperstlesiool is ndowgponsoring t legpexhiand deiv es
fromaichfactorsastlel esd of inMovert of shool of ficial sin organimg and
apevisng tleevent. Id. at 925. Tlepealagogical inteet 4 andard issat id ial if the
activity is“desgnal t o inpart particul kow elgeor dl | sto ¢ udet participant sand
audiences” Id. Moreov e, svaal otle court slaveet abl idalt fat t lepadagogical t et
nmay besat if ied “dnpl ybytle <ol didrict’ sdedret oavoid controv e s/ wt lin a <hool
awvironment.” Id. at 925-26 (I iding cass. Tte Tent hCircuit concl udel t laHazelwood
“al | owsalucat orst o nalev iepoint -basal decisonsabout <tool -ponsor el pexch”

Id. at 926.

Turningtot leneit sof t kecaetlecourt in Fleming dé emnead t fat t tet il eproj ect
wasnot a publ ic f orum becauset leslool di g rict t ooknune ousact ionsderond rat ing
itsintent tordain aitorial control and repdngy ove tleproj& in ot le words tle
dig rict fad not “openad tlet il eproj et t oindiscrimat eusbyt lepart icipant s” Id. at 929.
In addit ion, t lepr oj ect bor eteinpr inat ur of t lesclool ,as tletil eswoul dbepemanat!| y

affixalt ot lkeclool buil dingrorev e, t leproj et was f unded, or ganial, andcontrol | e

*Thsportion of t leguidd ineswast lweaft @ clangel.
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by tlredig rict intensof & eting partipants ol ding tletil epainting sssonsat t e
glool , and sating fort hcont et guidd inesld. at 930-31. Final | y, tlegoal of tletil e
proj et invol va palagogical concensandt legld ineswa ereasonabl yrd ateltot loe
concens Id. at 931-33. Notingtlat tleshol lasal aitimateinteet in “prev enting
diguptiverd igiousdeat eon tlesiool 'swa | | st leTent hCircuit concl udel that tle
regriction onrd igiouscont ent wasappropriat éd. at 934.

Appl ying t loed andardsto t iscag | concl udet lat tfeval daict orian gexchat
t leclool ’sgraduat ion wasnot priv at egpexhinal init e pub | ic f orumbut rat lg hool -
onoral pech Tre<hool | imt el tleopport unity to ekt o val dlict oriansand
Trenal tlecontent of thr s pexles Tleslool |, by pemtting it shglet achesing
dudets give dort Pexles did not open it s facil ities for “indicrimnat e ue”
Accordingl vy, <lool official sweeatit| aldyal atetlecont ent oft ke perhesin a
reaonabl enanne . In addit ion, t kecommencen  ent ce @rony, e/ ent keport ion of which
tled udent val alict orian ectesconpris al, wasschool -ponora expresdon. Tle
graduat ion ceewny cl arl y barstkeinprimatur of tleshool , asit was gponorel,
or ganial, and wupe visad by <lool of ficial s Tleslol fugh toeeat control ove tle
content of tteval alict orian exksby reypiring t lent o belard in adv anceby t le
principal . In addit ion, DEdant arguespe siasve ytlat tlegraduation ce erony lasa
palagogical concensasa “final | eson’flodgarting sniorsandtlat | imting ré igious
lort ations by dudent pealeswoul d bere | atel to a | eitin@aconcen of not
asociat ing tle ool  “wthany postion otle than nettral ity on mattesof pol itical
controv @g.”Hazelwood, 484 U.S. at 272.

Accordingl y, Dd endant did not viol at eRlif &isFird Anendnent righ sby ssing
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to<rentlecont ent of i perhbasa on mattesreaonabl yrd ateltotleshool 's
| egit imat e padagogical concens | notel o that tle Suprere Court in Hazelwood
xpred yrgetatlerauremt that suich  ait ing bepursuant toawitt en pol icy. 484
US. at 273 n. 6. Morev e, asdiscuszl fu rtle bd ow Pl aintif f 'sactionst o e adet hs
raning gav et leclool al eitimat ej ud if icat ion t o r epir ean apol ogy.

Pl aintif f arguéat tleanal yssof Tinker doul d appl y & ebecausof t led f ect
of ad at ed at ut lichprov idest lat , “No expres  on nadeby € udent sin t leexea ciseof
f redlomof goexhor f redomof t lepress fal | bedesrel t 0 bean expr eson of <lool
pol icy, and no ool digrict ...dal | beld @bl ein any civil coimnal action f or any
epr esgon nadeor publ ide by 4 udent s” C.R.S. 82-1-120(7). * PI aintif f lasof f e el
nol eal anal ysst o pl ainhbwisg at ed at ut edoul dal tre tef edeal | urigprudenceon
priv at epexhv @ usschool -ponor &l pex hunde t leFirs Anendnent . 1do not read
t hspasaget o rapirexiool stogiveove itsforato 4 udengpexhwt fout regul ation,
wichiswat Pl aintiff appearsto contend. Moreov e, | concl udetfat tledfet of the
g atute wichmgh inal ate treslol froml iabil ity feod udent 's expreson “in t le
e cieof frexomof ech doesnot trand ormPI aint if fésarlsin t lev al aict orian

addresint o priv at epexh Accordi ngl y, | disagreet lat t leanal yssof Tinker or Adler v.

Pl aintiff al  arguest fat anot ¥ sohiof t lisg at ut eneanst lat no <ol
can isueany knd of prior ret raint on ¢ udent ech C.R.S. 2-1-120(1) (“no
&presgon cont ainad in a ¢ udent publ icat ion, w & or not suchpubl ication isschool -
gonoreal, dal | besubj et t o prior ret rainfit hcet ain except iong) For t ler easons
dicussdl unde Part 6, infra, | concl udet lisd at ut eisinappl icabl et ot leisuesof t hs
cae
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Duval County Sch. Board, 250 F.3d 1330 (11t hCir. 2001) doul d appl ¥

3. Conmpd | & Spexh

AsDd endant notes Pl aintiff expred y ayein ler conpl aint tlat de“did not
apol ogief or t kecont ent offe pexhbut prepar e awitter d at event expl aining t lat
t led at enent swe eler pe' s onal bd id snmadewt lout Princpal Breng’sprior approval .”
Conpl aint ##2. PI aintif f wasnot coe ce&b epresa bd id, wichwoul d bepr ofibit e.
West Virginia Board of Educ. v. Barnette, 319 U.S. 624 (1943). Rat &, Pl aintif f was
conpd | @ toapol ogief or evading t leprinpal 'sind ruct ionsregar ding t legpechand
f or any of f ensele actionsmgh favecaussl tleaudience | concl udet hisiswd | wit hn
tlreauttority of tles ool digrict and does not anmountto cond it utional | y prohbit el
cogcal pech  See Wildman ex rel. Wildman v. Marshalltown Sch. Dist., 249 F.3d 768,
771 (8thCir. 2001) (no congitutional vi@nato repired udent to isueapol ogy as
condit ion of continuing on gort st emaft e wet circul at el an insubordinatel @t e; “It
iswd | wt hintreparamd @ sof < ool official sauttority..t&chcivil ityand sastivity
in t leexpr edon of opiniong. Pl aintif f apper st o prinarobjyet totavingtoaddto le
apol ogyttat “fad | aded alead of ting Iwoul dnot laveben al | owal t osay wat | did,”
apparent | ybeausdebd iev esdedoul dlave benal | owalt oincl uderd igiouscont ent

in g ech Giventleaut lority dicussa abov e | concl udet lat reypiring Pl aintiff to

*Adler, upon wichP! aint if f put smuchré iance invol vesa dort nmesageat tfe
glool graduation ce erony by a ¢ udent speale not closn by t lectool and ov e
womt lesclool eecisgl no @itorial ¢ ontrol at al | . Indew, t kepubl idel ool
pol icy xpred y providealtlat tlepurposoft fepol icywastoal | ows eta g udets
t o paak” without monitoring or review by school officials.” 250 F.3d at 1332 (enplass
addel in t leoriginal ). Pl ainl vy, t losef act snalé\dler did inguidabl eand inappl icabl e
totleisueskee
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incl udethsd atemt in l witten apol ogy al © did not viol atetlr Firds Anmedment
righs

Pl aintiff al s apperstoobj et tot leagpk at eveit becauwit repired kg t o
bepaint el as“a |l iar and decav & "asa condit ion of recaving & dipl oma. SincePl aint if
doesnot aset adueprocescl amlse  noconditutional inpl ication fromte<ool
al | gal y usng tkedipl ona as| es eagef bleapol ogy. Moreov g, al tloughPIl aintiff’s
act ionsapper t o lav eben basd on le depl y d commt ment to ke faith e own
al | gationsdarond rat et latlses aded t leclool 'sédfortsto control tlcontent of tle
val dictorian ech He fail ureto dicl eiderd igiousnat ureof & erhgav et le
principal , l# cl asrat s and ot l#sno not ice of e int ended exh Pl aintif f doesnot
contend t lat anyt ling wasfal win k& apol ogy(otle tlan le bed ie f ttat dewoul d or
doul d aveben al | owad to say wat s ledid) and tledat emntsapper factual | y
accurat e In suchcircung ances | pgcaeveno viol ationof Pl asdtaid it utional righs
in flaving t o isuet ke at arent .

4. Eaqial Protetion

Dd endant arguesthat Pl aintiff’s epalprot etion cl aimeul d be dignss
becausedewasnot treatadif feg eitl yttananyonesml arl ygat eltole; sncePl aintif f
wastteonl y onewo deviatel from e rder sl pexh de cannot dow t fat
Dd endant treat el I diffeent| wtlout al eal | yjudified bass Inreponsg Pl aintiff’s
argunent ist lat dedid not do anyt ing w ong, deonl y “r d&ar szl a pexhbd oreMr.

Breng andttn of fea a pex  hrd @ excing Jeus™wichdoul d not beconsde & a
mg er et at ion. Reponseat 18. PI aintif f’sargunet imav ail ing. Al tloughPl aint if f
disagrest fat [ conduct doul dbeconsde el “decatful 't eisnoindicationt fat any
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ot ¢ 4 udent engagel in t lesame conduct dedid and, tled ore dewasnot tret a
diffeet! yfromany sml arl y stuat ed pe e d ore t hscl aimal 0 nug fail .

5. Fr eeExe ciseof Rd igion

Dd endant arguest lat Pl ainff’sf reee cisecl aimnug  bedignissa beaust te
ool tookno action that pl acel aubs antial burden on k& rd igion, cit ingurner v.
Safley, 482 U.S. 78, 89 (1987). Speifical | YPd endant arguestlkat Pl aintiff cannot
derondrat et fat it subg antid | y burdenel ke rd igiont o bemirel t o isuea 4 at event
totkecomunitycl arifyingt t#e rd igiousbd id swe elg own, t lat ke pexchnasnot
condond by t leprincipal of ¥ shool | thatt leprincipal and ot l# sweenot awar eof
wat dewasgoing to @y, and t lat de woul d not laveben pemtteal t o nalet le
red igiousrd eecestad deadal fird. In repone Pl aintiff arguestiat dewas
punided for e Chidian viepoint and e dipl oma wt He d, and ttat thsdatesa
pl aushl efrexeciecl aim Pl aintiff citesno autlority in support of ¥ postion. As
dicuss, t leslool didrict waswthnitsl eal autlorityto exet aitorial control ove
ghool -gponoral pechat tlke  graduationandtoinsd onarapol ogyandcl arificationfor
Pl aintif f’sconduct inesading suichd f ortsant rol andt e doy asciat ing t lesclool wit h
apostionothr ttan nait ral ity onrd igion. Pl aintif figgoespract icenasnot inpingel
or burdenal; ratte, dednpl y wasobl igatedl to fol | owtssrerul esast leot l&
val dictoriansandto ral ietleconszuenceswm dedid not . Swanson v. Guthrie
Indep. Sch. Dist. No. I-L, 135 F.3d 694, 702 (10t hCir. 1998) (T leFr eeExe cisecl auis
“deggnad to prevent tlegov ennmet frominpemssbl y burdeiing an individual 'sfree
xecie of rd igion, not to al | ow an milual to eact Peial tretmnt fromtle
govennet.j. |1 concl udettat Pl aintif E$abl igment Cl ausecl aimfail son tlesame
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bass

6. Col orado St ateLawCl aim

Pl aintif f'sfinal cl aimisf or viol @tRo8.&22-1-120, appar ent| yont legrounds

t fat t lepol icy of screming extesconditutes aprior ret raint of expresoninad udent
publ ication. C.R.§22-1-120(1) prov ides

Tregeeal asnbl y del arestlat ¢ udent sof tlepubl ic

glool sdal | fav et lerigh t oexe cisef redlomof perhand

of tle pres and no &pr edon containal in a ¢ udet

publ ication, we @ or not such publ ication is <lool -

gonoreal, dal | besubj et to prior redraint except for the

t ypesof expresondecribalin  subsetion (3) of t hsset ion.

Thssction dal | not presrenttleadvisor fromelcouraging

&pr egon wichisconsg ent wit hiighg andar dsof Engl i

and j ournal isn
Subsetion (3) | igsexceptionsto thisgene al prohbition, incl ind epreson that is
obxee dd amat ory, fal sas t o pe onswo arenot publ ic figures and epreson t lat
premt sacl er and prent dange of tlecomm son of wongful acts C.R.S. 82-1-
120(3). Asnotda in Part 2 above Pl airftfi al ©0 appearsto arguetfat thsand ot le
provisonsnantlat tkes Mol cannot regul at et lecont et of ¢ udent exhin <hool
forain any manne inconsg ent wt ht is¢ at ut e Dd endant cont endst lat t hisprov ison
appl isonl ytowittel publ ication, saslkclool nengpape s | agr eewit hDd endant 's
reading of thsd at ut e

Unde Col oradod atel awacourt cond ruirgat ut enug fird | ookat t leq at ut és

pl ain | anguage and if it iscl er and unanbiguoos it sface t lecourt doul d | ookno
furtte and appl y thed at elasit iswitter. Vigil v. Franklin, 103 P.3d 322, 327 (Col o.
2004). Net Il 9dearguest lat  t lisprovidon isanbiguousand | read it astaving pl ain
maning. Al tlought keset ion beginswit ha reognition t lat 4 udent sin publ ic <lool s

15



“dal | lavetlerigh to xeciefreomof gechand of tlepresit goeson to
Peifical | y profibit prior retraint of “eg®@'t tat iscont ained wt hn a “publ icat ion.”
et hsprovigon int exded t o enconpassal | kndsof gpexhincl udingoral exhtle
gatutenead onl y rd @ece “expreson’and t leincl uson of “publ ication”woul d be
arpl usage®

Morev e, tleentirecontext of tledatutemalscl ear that “publ ication’mans
witten madia, uichas a 4 udent nengape , 9nce t k& e are nune ous prov isons
petaining to witter gpexhand journal isnbut not t o orgpéeh incl uding: subset ion
(1) (“encour aging epr eson wichiscongd et wt hiighd andardsof . .. journal is)j;
aibsetion (2) (“If apubl icationwitt eubd antial | ybyd udent sseadegeneal | yavail abl e
t mouglout apubl ic ool ,it dal | bea pubf acumf or 4 udent sof suchsciool ) (eplass
addal); subset ion (4) (“Treboard of  elucat ion of eachsclool did rict dal | adopt awitten
publ ications codg; sbsetion (5) (“Studet dlitors of <ol -pponoral 4 udent

publ icationsdal | bereponsbl ef or de & mingt lenens opinion, and adv 't iSng cont ent

of ther publ icationsibject to tlel imtationsof thsstion.) (erplass added); and
aibset ion (6) (“If participation in a <lool 4sonsor el publ icat ionispat of a <ol cl as
or activity ... thkeprovisonsof thsscion dal | not beintepraa tointefeaewthtle

aut tority of t lepubl icainsadv isor f or suichiool -gponsor e publ icationt o et abl isor

| imt_witing asgnnent s f or t led udent swor kng wit ht lepubl ication . . .J (exptags

®*Tliscond ruct ion isf urt ke support el by subset ion (7) of t ked at ut € not e
supra, wWichprov idest lat “no <lool didrict ... dal | beld dI iabl einany civil or
crimnal action for any epreson nadeor publ ide by 4 udent s” C.R.S. 2-1-

120(7) (eyplassaddal). Expreson “nade iscl arl yabroade cat ggory of Pexh
t lan expreson “publ id®l,"whichisr eaonabl y | imteltowitten pexhwichist len
reoroducead and dig ribut &l t 0 a wde audiece | ilea nenpape .
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addel). C.R.S. £2-1-120.

Moreov &, e/ en if thsprovidon weeam biguous Pl aintif f’sint @ prd at ion woul d
manthat thssatutepresent sa ool fromreul atingmeehttat coul d viol atetle
Ed abl idment Cl aue(i.e, vy en 4 udet erh uchast fat in Santa Fe, wichcoul d
reaonabl y bepeceva assiool endorsrnt of a rd igious mesage coul d not be
cong rainal). Suchanint e prd at ionwoul dbepl ainl yuncong it utional uBdata Fe and
Hazelwood andt fe & or eisa cons t ruct ion | doul dav oidThorpe v. State, 107 P.3d 1064,
1068 (Col o. App. 2004) (“Wea 4 atuteisuuxetibl eof aconditutional aswd | asan
uncond itutional congruction, tkel aidrewl | bepreunel to laveintenda tle
congd it utional cong ruct ioBICW Enters., Ltd. v. Indus. Claim Appeals Office, 964 P.2d
533, 537 (Col 0.App.1997) (“wan possbl e ¢ at utesdoul d becond ruel o ast o av oid
quet ionsof t ker cond it ut ional val idity).

Thrd ore | concl udet lat st ion 22-1-120(1) by it splain t @ nsdoesnot appl yto

'Subget ion (7) doesnot av oid t lisprobl enby dereing t lat no ¢ udent
expreson “dal | bedenal t 0 bean expres on of <ol pol icy.” C.R.S. 2-1-120
(7). Tre Hazelwood t es deal swt hpubl ic pecetion,i.e, tfat ond hing cl ok vy
conneta totlesool wl | besn asbar ingtteinprimat ur of tlesclool . See
Fleming, 298 F.3d at 925. Tlat pe cetion cannot beradet o vanihby | eid ativefiat.
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t e circund ancesand, even if it did, cannot becond ruel t o prolibit a <ol from
regul ating exhtfat coul dvial et leEd abl idment Cl ause
Accordingl vy, it isorde al:
1. Dd endant 'sMot ion f or Judgnment on tePl eadings(doc no 24) isgrant al.
Judgrment dal | ent @ infavor of Rdant and againg Pl aintiff onal | cl ains
DATED at Dew &, Col orado, on Jul y 30, 2008.

BY HE COURT:

dW ke D.Mil | &
Unit el St at esDid rict Judge
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